Memorandum of Understanding
OCAD University Policy on Intellectual Property Rights

Between:
OCAD UNIVERSITY

and
ONTARIO COLLEGE OF ART & DESIGN FACULTY ASSOCIATION (“OCADFA”)

The parties have agreed that:

1. Appendix A, entitled OCAD University Policy on Intellectual Property Rights
(“the Policy”) shall govern the relationships between OCAD University and Faculty
Members, and between OCAD University and Academic Staff in matters pertaining to
Intellectual Property, unless otherwise agreed by OCAD University and OCADFA.

2 Disputes about the respective rights of OCAD University and Faculty Members,
or of OCAD University and members of the Academic Staff, under the Policy shall be
subject to Article 13 of the Memorandum of Agreement between OCAD University and
OCADFA (“the MOA™).

3. Where OCAD University and a Faculty Member are unable to reach agreement
within sixty (60) days after OCAD University has informed the Faculty Member of its
intention to participate in the protection, licensing and/or commercialization of patentable
inventions and other registrable Intellectual Property under the Policy, with respect to the
terms and conditions under which that participation shall occur, the matter shall be
considered a dispute subject to Article 13 of the MOA.

4, OCAD University cannot amend the Policy as it concerns the rights of Faculty
Members and Academic Staff as set out in this Letter of Understanding and its Appendix
A, except with the agreement of OCADFA.

5. The Ontario College of Art & Design Collaboration Policy shall be rescinded.

6. This Letter of Understanding shall take effect upon ratification by OCAD
University and by OCADFA. Bill Kaplan shall remain seized pursuant to his
appointment by the parties until ratification by both parties. This Letter of Understanding
and its Appendix A shall be reproduced behind the MOA following the renewal of the
MOA.

SIGNED AT TORONTO THIS 5th DAY OF JANUAR‘ﬂOll
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lOCAD University




Appendix A
OCAD University Policy on Intellectual Property Rights
PREAMBLE

WHEREAS the common good of society is served by the unfettered search for
knowledge in all fields of study, and upon its public exposition;

WHEREAS OCAD University is committed to preserving the principles of academic
freedom and ensuring that all creators of Intellectual Property have their rights protected;

THEREFORE, OCAD University has adopted the following Policy.

A. DEFINITIONS
In this Policy, the following definitions apply:
(a) Academic Staff means academic staff as defined in the MOA.

(b) Contributions shall be assessed in accordance with the academic conventions
pertaining to the discipline and Canadian intellectual property law.

(c) Costs mean all costs associated with the registration, protection and enforcement of
Intellectual Property rights including, but not limited to, government filing fees, legal
costs, insurance, accounting and other incidental costs. Costs also include those costs
associated directly with the research, development, creation and production of the
Intellectual Property itself and indirectly through the use of any OCAD University
Resources, Ordinary Support or Extraordinary Support and any costs associated with
the distribution, exhibition, publication, or exploitation thereof including without
limitation marketing, promotion and advertising of the Intellectual Property or any
product, good or service incorporating the Intellectual Property.

(d) Extraordinary Support means OCAD University funds, personnel, facilities,
equipment and other resources that are provided to a Faculty Member to a degree that
is in excess of that normally available and does not include “Ordinary Support”. Such
“Extraordinary Support” will be recognized by all parties through a written agreement
before such support is provided.

(e) Faculty Member means faculty member as defined in the MOA.

(F) Intellectual Property means any result of intellectual, design, literary or artistic
activity giving rise to a copyright, patent, trade-mark, industrial design or trade secret
that accrues to intellectual property by statute, application, or registration, or other
rights accruing under this Policy, whether or not protected by statute, including:



(i) inventions, arts, processes, machines, compositions of matter and improvements;

(ii) original literary, dramatic, artistic, and musical works as well as sound recordings,
performer’s performances and communication signals , including but not limited to:
publications, notes, books, texts, articles, monographs, glossaries, bibliographies,
cartographic materials, modular posters, study guides, laboratory manuals,
correspondence course packages, interactive textbooks, websites, course work
delivered on the Internet, including distance education, multimedia instructional
packages, course syllabi, tests and work papers, course lectures, public lectures,
choreographic works, unpublished scripts, films, filmstrips, charts, transparencies,
other visual aids, video and audio tapes and cassettes, computer software, computer
programs and code of all types, layouts, interfaces, applications and tools, all
databases and database layouts, live video and audio broadcasts, programmed
instructional materials, drawings, paintings, sculptures, photographs, works of visual
art and music (including any software which expresses the said notes, manuals,
artifacts or works), and productions (including sound, video, film, hypertext
multimedia);

(iii) proprietary information, trade secrets and know-how;

(iv) industrial designs, architectural designs, environmental designs and artistic
designs;

(v) tangible research property including research data, and databases, integrated
circuit topography, engineering drawings, engineering prototypes and other property
which can be physically distributed, whether or not any such property is registrable or
registered, or the subject of applications for registration;

(vi) and all other products of research or discovery which are protected by law,
including by a statutory regime, or which may be licensable.

(9) MOA means the Memorandum of Agreement between OCAD University and
OCADFA.

(h) Moral Rights means the author’s right to claim authorship and to protect the integrity
of a work under applicable law, including (i) the right of attribution of authorship or
performership, (ii) the right not to have authorship or performership falsely attributed,
and (iii) the right of integrity of authorship or performership, including but not limited
to the right to object to any distortion, mutilation or other modification of, or other
derogatory action in relation to the author’s or performer’s work which would be
prejudicial to the author’s honour or reputation.

(i) OCADFA means the OCAD University Faculty Association.



(J) OCAD University Resources means facilities, equipment, materials, premises,
financial and capital resources and/or administrative services made available by
OCAD University and the work-time of an employee carrying out the duties
associated with his or her employment.

(k) Ordinary Support of a Faculty Member means regular salary, professional allowance,
professional development funds, course release stipends, sabbaticals, supplies,
benefits, professional support, use of the library, use of equipment including
computing and other and facilities made available to a Faculty Member in the normal
course of his or her employment and without the necessity of OCAD University
providing additional support.

() Professional Practice/Research has the same meaning as in the MOA.

(m)Sponsor means any third party not covered under this Policy, including but not
limited to an individual, corporation, partnership, not-for-profit, charitable
organization, association or post-secondary institution, who provides support to the
research and/or creative activities carried on by persons covered by this Policy,
whether the support is provided in cash or in-kind.

B.INTRODUCTION

B.1 The status of an individual while he or she is engaged in the creation of a work shall
be determinative with respect to the application of this Policy. For example, where an
individual holds both an Academic Staff appointment and a Faculty Member designation,
it is the “work assignment” that is assigned to the individual as part of each appointment
that determines which clauses of this Policy apply.

B.2 As a publicly-assisted university, OCAD University shall have the right to report on
the publications, exhibitions, shows, patents, licenses and other forms of research,
scholarly and creative activity of its employees where such activities are conducted as
part of their OCAD University responsibilities.

C. ACADEMIC STAFF

C.1 Intellectual Property developed and/or created by Academic Staff as work for hire in
the course of their employment by OCAD University shall be the exclusive property of
OCAD University from the moment of the creation thereof and OCAD University shall
have the unfettered rights thereto. An Academic Staff member is encouraged to seek
clarification from his/her supervisor if there is a question about the application of this
paragraph to a particular activity.

C.2 Academic Staff shall disclose fully and immediately all Intellectual Property
developed in the course of their employment to their Senior Manager, Dean or the Vice-
President Research and Graduate Studies.



C.3 OCAD University may, as owner of Intellectual Property as described in paragraph
C.1, freely license such Intellectual Property to third parties. OCAD University will first
offer the right to license such Intellectual Property to the Academic Staff member who
created the Intellectual Property. If a license agreement is not reached between OCAD
University and such Academic Staff member, OCAD University shall nonetheless offer a
first right of refusal to such member prior to entering a license agreement with a third
party. Such license agreement shall, at a minimum, always be subject to OCAD
University retaining a royalty free, non-exclusive, non-transferable right to use such
Intellectual Property for teaching, research and administrative purposes.

C.4 In the event that OCAD University elects to license the Intellectual Property to any
third parties, OCAD University shall share with the Academic Staff, in proportionate
shares equivalent to the Contributions of the Academic Staff to the work, all gross
revenue derived from the exploitation thereof after the deduction of all Costs as defined
in this Policy, but in any event such share to be payable to OCAD University shall not
exceed 75% of the net revenues. OCAD University shall report to the Academic Staff in
writing on a semi-annual basis all gross revenues derived from the exploitation of the
Intellectual Property, together with all Costs deducted therefrom and the respective sums
payable to OCAD University and the Academic Staff.

D. FACULTY MEMBERS

D.1 A Faculty Member shall not be obliged to engage in the commercial exploitation of
professional or scholarly work or to provide commercial justification for it, except as
agreed in any grant application, award or contract, or as set out in this Policy.

D.2 Faculty Members are free and encouraged to publish, or use other means of
distribution and exhibition to disseminate, the results and proceeds of the teaching or
research conducted at OCAD University or his or her Professional Practice/Research.

D.3 The ownership of all Intellectual Property in works created by a Faculty Member
shall belong to the Faculty Member responsible for the creation of such work, in
proportion to his or her Contributions to the work, except as provided by this Policy.

D.4 Since the dissemination of knowledge is one of the primary functions of OCAD
University, the dissemination of the results and proceeds of teaching or Professional
Practice/Research should be such that the results may be freely published or otherwise
made available to the public. Where a Sponsor wishes to delay publication of work
produced under a contract with the Sponsor, such publication delay shall not normally be
longer than three (3) months from the date of the submission of the final work to the
Sponsor, unless otherwise agreed in writing between OCAD University, the Sponsor and
the Faculty Member.

D.5 OCAD University may enter into agreements to subcontract the services of a Faculty
Member to Sponsors, with the consent of the Faculty Member. Prior to granting such
consent, a Faculty Member shall have the opportunity to consult with the OCAD



University Faculty Association. In such agreements, OCAD University will advise
Sponsors of the principles outlined in the Preamble and make best efforts to secure to the
Faculty Member whose services are subcontracted all the rights, privileges and benefits
accorded to Faculty Members in this Policy. If OCAD University makes an agreement
that fails to secure the said rights, privileges and benefits to a Faculty Member as set out
in this Policy, the Faculty Member shall have the right to choose not to participate. In
such circumstances, OCAD University shall be free to contract with alternate individuals
to provide such services to the third party. Faculty Members are encouraged to seek the
advice of OCADFA prior to entering into any agreement with OCAD University and a
Sponsor.

D.6 A Faculty Member will acknowledge his/her affiliation with OCAD University on
scholarly and research publications, juried exhibitions and shows, trademarks, patents, or
other forms of research, scholarly and creative dissemination of works whenever OCAD
University Resources, Ordinary Support or Extraordinary Support was used by the
Faculty Member in the creation thereof. A Faculty Member is not permitted to imply that
OCAD University approves, promotes or endorses works produced as part of the
Professional Practice/Research of the Faculty Member without the prior written
agreement of OCAD University.

E. COPYRIGHT AND RELATED INTELLECTUAL PROPERTY RIGHTS -
FACULTY MEMBERS

E.1 Paragraphs E.1 to E.12 apply to Faculty Members in respect of: (i) all copyright
protected works as described in paragraphs E 2 and E 3, as well as (ii) all works giving
rise to Intellectual Property as defined in this Policy and listed in paragraph E.3 that are
not covered by the Copyright Act, paragraph F or registered or registrable under patent or
industrial design legislation.

E.2 Copyright protection applies to all original pedagogical, scholarly, scientific, literary,
dramatic, musical, artistic, designed and recorded works in any fixed medium or material
form, provided such works meet the criteria set out under the Copyright Act of Canada,
as amended from time to time, for copyright protection to subsist.

E.3 Subject to the requirement to meet the criteria as set out in paragraphs E.1 and E.2
above, for the purposes of this Policy, original works may include but are not limited to:
websites, books, texts, articles, monographs, glossaries, bibliographies, cartographic
materials, modular posters, study guides, laboratory manuals, correspondence course
packages, interactive textbooks, course work delivered on the Internet, including distance
education, multimedia instructional packages, syllabi, tests and work papers, lectures,
musical and/or dramatic compositions, choreographic works, performers' performances,
unpublished scripts, films, filmstrips, charts, transparencies, other visual aids, video and
audio tapes and cassettes, computer programs, live video and audio broadcasts,
programmed instructional materials, drawings, paintings, sculptures, photographs,
communication design applications (including digital and web), interactive design, works
of architectural, landscape artistic or environmental design including plans and drawings,



computer software, tangible research property, research data and databases or other
products of research and discovery and other works.

E.4 No Faculty Member shall claim any Intellectual Property as described at paragraphs
El. - E.3 in any assessment, grading, report, or correspondence produced pursuant to
her/his normal administrative duties within OCAD University.

E.5 No Faculty Member shall claim Intellectual Property as described at paragraphs E.1 -
E.3 in any work provided by OCAD University to the Faculty Member to assist him/her
in carrying out his/her duties, even if such work is modified by the Faculty Member for
such purposes or claim copyright in any work produced and designed to assist in the day-
to-day administration, operation and/or management of OCAD University’s affairs.

E.6 Where copyright or other Intellectual Property as described at paragraphs E.1-E.3,
other than the rights covered by paragraph F, has been assigned to it by a Faculty
Member, OCAD University shall give written notice to the Faculty Member who
assigned such intellectual property right to OCAD University, of any agreements OCAD
University enters into with third parties assigning such rights or any licenses related
thereto.

E.7 Subject to paragraph E.4, all Intellectual Property described at paragraphs E.1 — E.3
in any works created by a Faculty Member who created the work using the Ordinary
Support of OCAD University shall be deemed to vest exclusively in the Faculty Member,
even if it was created solely on OCAD University’s time and with OCAD University’s
facilities and resources, except in cases of works where there is a contract to the contrary
between the Faculty Member and OCAD University.

E.8 When a Faculty Member is contracted by OCAD University for the express purpose
of creating or producing specific works that may give rise to Intellectual Property, there
shall be a written agreement between OCAD University and the Faculty Member which
shall, at minimum, address the following matters:

(i) definition of the works(s) to be produced;

(i) scheduling and funding of the project;

(iii) ownership and use of the works(s), including ownership of Intellectual
Property described at paragraphs E.1 — E.3 above and rights in the master copy of
all contracted works.;

(iv) distribution, leasing and/or licensing of the use of the works(s), including the
rights of the Faculty Member to use the work if the Faculty Member has not

retained ownership;

(v) rights of revision, if any; and



(vi) definition, distribution and timing of royalty and other payments, if
applicable.

E.9 Unless the written agreement between the Faculty Member and OCAD University
provides otherwise:

(1) the Faculty Member shall continue to be entitled to use works he or she has contracted
for under paragraph E.8 in an unrestricted fashion for internal OCAD University
purposes in the course of his or her employment, including teaching a course on the same
subject matter, as well as for articles, conference presentations, textbooks and other
derivative creations unless such entitlement or a portion thereof has been expressly
waived as a condition of the commissioned work agreement or sale provided OCAD
University is credited as the owner thereof. Such a sale, license or lease does not preclude
a Faculty Member from requiring that the work not be associated with the Faculty
Member, if that is the wish of the Faculty Member, and should the Faculty Member wish,
that the Faculty Member no longer be associated with the work if the Faculty Member
originally chose to be associated with it, provided the Faculty Member has not previously
waived his or her Moral Rights to require same. Moreover, nothing in this provision
precludes the Faculty Member from negotiating with OCAD University the waiver of any
Moral Rights associated with the work;

(i) notwithstanding the preceding paragraph, there shall be no waiver of the Faculty
Member’s right to the use of distributed learning materials her or she has contracted for
under paragraph E.8 in an unrestricted fashion for internal OCAD University purposes in
the course of his or her employment, including teaching a course on the same subject
matter, as well as for articles, conference presentations, textbooks and other derivative
creations; and

(iii) the Faculty Member who created the work shall have the first right to participate in
the revisions and updating of the commissioned work, normally at the end of five years,
under a separate contract for services. In the event that the Faculty Member does not
exercise such right, the OCAD University shall be free to contract with third parties to
revise and update the commissioned work and the Faculty Member shall waive Moral
Rights in the work in order to permit such revisions and updates. In such case, the
Faculty Member shall have no rights with respect to the revised content.

E.10 Where OCAD University contracts with a Faculty Member to create a work as
described at paragraph E.8, and that contract provides that OCAD University retains the
right to distribute, sell, lease or license such work to third parties for a fee or at no cost, in
the event that OCAD University elects to distribute such work for a fee, then OCAD
University’s share under such a contract shall not exceed 75% of the net revenues earned
by OCAD University from the exploitation thereof after the deduction of all Costs as
defined in this Policy. OCAD University shall report to the Faculty Member in writing
on a semi-annual basis all gross revenues derived from the exploitation of the
commissioned work, together with all Costs deducted therefrom and the respective sums



payable to OCAD University and the Faculty Member and shall pay out to the Faculty
Member her/his share of royalties and net revenues within one month of each report.

E.11 An agreement between a Faculty Member and OCAD University for OCAD
University to provide Extraordinary Support shall be in writing, shall be entered into in
advance of the provision of such support, and shall describe the Extraordinary Support
that OCAD University intends to provide or the Costs it expects to incur. OCAD
University shall maintain a record of these Costs related to the Extraordinary Support for
reporting to the Faculty Member. Any contract for Extraordinary Support shall specify
who owns the Intellectual Property rights arising from the provision of such
Extraordinary Support. Such contract shall also include an agreement with a Faculty
Member who is the creator to participate in the royalties, if any. OCAD University’s
share of such royalties shall not normally exceed 50% of gross royalties or other proceeds
earned by a Faculty Member. OCAD University’s share of such royalties or other
proceeds that are in excess of the Extraordinary Support shall be used to fund activities in
support of research scholarship and creative activity and commercialization of OCAD
University developed Intellectual Property. Disbursements of these funds shall be
reported to the University community annually, no later than October 1st for the
immediately preceding academic year (1 July to 30 June).

E.12 A Faculty Member entering into collaborations with a person who is not subject to
this Policy is encouraged to enter into a written agreement in advance regarding
Intellectual Property.

F. PATENTS, TRADE-MARKS, and RELATED INTELLECTUAL PROPERTY -
FACULTY MEMBERS

F.1 Paragraphs F.1 to F.12 apply to an invention, integrated circuit, trade-mark,
industrial design and any result of intellectual or artistic ability by a Faculty Member
registrable under applicable law, excluding any work to which Paragraph E attaches.

F.2 Any decision concerning whether to seek patent protection or other form of
registration of Intellectual Property described at paragraph F.1 rests, initially, with the
Faculty Member who is the creator or inventor, unless the invention or creation is the
result of services provided under a written agreement the provisions of which dictate
otherwise.

F.3 A Faculty Member shall make full and complete written disclosure to OCAD
University of any discovery for which she/he wishes to file a patent application or an
application for another form of registration of Intellectual Property described at
paragraph F.1 and shall assert at that time whether it refers to an invention, improvement,
design or development made with the Ordinary Support or made with the Extraordinary
Support of OCAD University. OCAD University shall affirm in writing to the Faculty
Member whether any Extraordinary Support was provided to the development of the
disclosed discovery, normally within thirty (30) days of the disclosure.



F.4 OCAD University shall describe in writing the time frame, normally within sixty (60)
working days, within which OCAD University shall decide whether to participate in the
application for a patent or for another form of registration of Intellectual Property
described at paragraph F.1, and/or if issued, in its licensing and/or commercialization.

F.5 Except where the invention, improvement, design or development is made
independently of OCAD University, OCAD University shall have the first right of
refusal, but shall have no obligation to participate in any application for a patent or other
form of registration of Intellectual Property described at paragraph F.1 or otherwise in the
protection, licensing and commercialization of the invention, improvement, design or
development, either solely or through a consortium. If OCAD University chooses to do
so, OCAD University assumes the Costs of obtaining such protection, and will share net
proceeds with the Faculty Member after the recouping of all Costs of protection,
licensing and commercialization (normal requirements for assignment, cooperation, etc.).
OCAD University shall be entitled to 40% of the net proceeds. OCAD University will
report to the Faculty Member semi-annually and pay out shared royalties semi-annually
(normally January 15 and July 15).

F.6 If OCAD University chooses not to participate in the application for registration,
protection licensing and/or commercialization of the discovery, a Faculty Member may,
at his/her sole discretion, make his/her own arrangements for an application for patent or
other form of registration of Intellectual Property described at paragraph F.1, and for the
commercial exploitation of any invention, improvement, design or development so
patented, at his/her sole expense. In such case, a Faculty Member shall enter into an
agreement with OCAD University which agreement shall provide that where OCAD
University has provided Extraordinary Support, OCAD University shall recover those
costs by taking not more than 50% of the gross revenues in each year until such time as
OCAD University has recovered its Extraordinary Support. Thereafter, OCAD University
shall receive 25% of gross revenues. Where OCAD University has provided Ordinary
Support, OCAD University shall be entitled to 10% of the gross revenues.

F.7 For the purpose of paragraph F.3 above, a Faculty Member shall disclose any
invention, improvement, design or development to the Vice-President, Research &
Graduate Studies, and her/his desire to apply for registration, protection, license and/or
commercialize same. Within thirty (30) working days of the receipt of such a full and
complete disclosure, the Vice-President, Research & Graduate Studies, or his/her
designate, shall inform the Faculty Member whether OCAD University shall choose to
participate in the application for a patent or other form of registration of Intellectual
Property described at paragraph F.1 or otherwise in the protection, licensing and/or
commercialization of the Intellectual Property, identify the time frame and develop a
schedule to finalize terms and conditions with the Faculty Member or his/her designate.

F.8 A Faculty Member has the right to withdraw from his/her agreement with OCAD
University where OCAD University has failed to bring appropriate skill and effort to bear
on the exploitation over a reasonable period of time to allow for the proper disclosure,
technical assessment, protection, and negotiation of a license or other agreement, as



agreed in writing between the Faculty Member and OCAD University. In such a case a
Faculty Member may require all rights in the Intellectual Property described at paragraph
F.1 to be reassigned to himself/herself and where that occurs, he/she shall reimburse
OCAD University for the direct costs incurred to protect and license the Intellectual
Property. For clarity, the Faculty Member shall retain Intellectual Property rights as
described in paragraph D.3 above.

F.9 OCAD University has the right to withdraw from its agreement with a Faculty
Member where the Faculty Member has failed to provide OCAD University with full,
complete and timely disclosure of the Intellectual Property described at paragraph F.1 as
required to properly evaluate the Intellectual Property against the criteria for patent
protection or other form of registration and/or to enter into licensing or other agreements
to facilitate commercialize the Intellectual Property in which case paragraph F.6 shall

apply.

F.10 OCAD University shall be deemed to have, and a Faculty Member shall be deemed
to have granted to OCAD University, a nonexclusive, royalty-free, irrevocable and non-
transferable, noncommercializable license to use solely for OCAD University internal use
any patented or otherwise registered Intellectual Property described at paragraph F.1
when such was made, discovered or developed using OCAD University Resources,
Ordinary Support or Extraordinary Support.

F.11 Any net revenue that OCAD University may receive as a result of the application of
this Policy shall be dedicated to research and other forms of scholarly activity and OCAD
University shall report annually to the OCAD University community on the use of all net
revenue for the support of research, scholarship and creative activity.

F.12 A Faculty Member entering into a collaboration to create any new invention,
improvement, design or development with persons not subject to this Policy is
encouraged to enter into a written contract in advance regarding Intellectual Property.



	IP Policy 1st pg051
	Revised IP doc (2)
	OCAD U Policy on Intellectual Property Rights
	OCADU_IP_Policy_signed 2


